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() Introduction: instrumental approaches to basights

This paper examines the non-instrumental valueasicrights. | take ‘basic rights’
to refer to those morally justified rights thatffulhe following three conditions:
(1) They are of paramount moral importance, whieierneans both (i) that they
take priority over other types of right in casegofflict, and (ii) that we must make
the greatest efforts to avoid violating thém.
(2) They exist whether or not they are recognisetianded, accepted, endorsed,
enforced or complied with by institutions or indluals.
(3) All persons hold these rights, and their catige duties are binding on all
persons and all institutions.
Rights that meet these three conditions sometiraesailled ‘natural rights’ or
‘human rights’; by using the phrase ‘basic rightsignal my rejection of the
assumptions that these are the rights we wouldssadéy hold in a pre-social state of
nature, and that all these rights necessarily egheuld be or already are codified in

international human rights lafv.

! For interesting discussion of cases where dimesg(i and (i) diverge, see F. M. KamMprality,
Mortality, volume Il: Rights, Duties and Stat{@xford: OUP 1996), p. 321

2 Although they are common assumptions, not evesgrikt assumes that ‘natural’ rights must be
those we would hold in a pre-social state of natarg. this assumption seems to play no role ih.H.
A. Hart, ‘Are There Any Natural RightsPhilosophical Reviey84 (1955), 175-191) or that ‘human’



Many contemporary theorists think that basic rightsy sense, along with all other
rights, are of purely instrumental value. Theyadi®e over what the good ends are
for which basic rights are a means: Fabre, Razptlis and Waldron think that a
given person’s basic rights are justified becabsg serve that personismportant
interests utilitarian thinkers like Brandt, Hardin or Tallbdake a person’s basic rights
to be justified by how they sertiee aggregate interesMiller, Pogge and Wiggins
see basic rights as justified because they prtteatholdersfundamental needs
Dagger, Griffin, Lomasky, Nussbaum and Sen focudifierent ways on how basic
rights secure their holderBeedom capabilitiesor autonomyand Rawls takes what
he calls ‘human rights’ to be means for achieviagécessary [...] standard for the

decency of domestic political and social institngit® Despite their differences, these

rights necessarily ought to be codified in inteioradl human rights law (see, e.g., Amartya Sen,
Development as Freedof@xford: OUP 1999), p. 229). For discussion & bewildering range of
possible meanings of the phrase ‘human rights’ Ssdadin Meckled-Garcia and & Cali, ‘Lost in
translation: the human rights ideal and internatidruman rights law’, in theifhe Legalization of
Human Rights: Mutlidisciplinary perspectives on tammights and human rights lagi.ondon:
Routledge 2006), pp. 11-31). | use the phrasachaghts’, defined by conditions (1)-(3), to avoid
these complications.

® The quotation is from John RawlEhe Law of People€Cambridge, Mass.: Harvard UP 1999), p. 80.
The relevant works of the theorists mentioned achdd B. BrandtMorality, Utilitarianism and
Rights(Cambridge: CUP 1992), esp. Chs. 10 and 11; RicBaiggerCivic Virtues: Rights,

Citizenship and Republican Liberalig@xford: OUP 1997), esp. Part I; Cécile Fabt#hose Body is

it Anyway?(Oxford: OUP 2006), Ch. 1; James Griffin,'Firsef$ in an Account of Human Rights’,
European Journal of Philosopt8/(2001), 396-327; ‘Discrepancies between the Bagbsophical
Account of Human Rights and the International Ldwlaman Rights’Proceedings of the Aristotelian
Societyl01 (2001), 1-28; Russell Hardidorality within the Limits of ReasdiChicago: Univeristy of
Chicago Press 1988); Loren LomasRgrsons, Rights and the Moral Commuri®xford: OUP

1987), esp. Chs. 3 and 4; David Milldlational Responsibility and Global Justig@xford: OUP

2007), Ch. 7; Martha C. Nussbaurmontiers of Justice: disability, nationality, spes membership
(Cambridge, Mass.: Harvard UP 2006), esp. pp. Z84-Zhomas Pogg&Vorld Poverty and Human
Rights(Cambridge: Polity 2002), esp. pp. 54-59; Josepah Fhe Morality of Freedon(Oxford:
Clarendon 1986), esp. Ch. 7; Sen, ‘Elements ofeomhof Human RightsPhilosophy and Public
Affairs 32 (2004), 315-356; William J. TalboWhich Rights Should be UniversgDxford: OUP

2005), esp. Ch. 6; John Tasioulas, ‘Human Rightéy&fsality and the Values of Personhood:
Retracing Griffin’s Steps'European Journal of Philosopiy (2002), 79-100; Jeremy Waldrdrhe
Right to Private PropertyOxford: OUP 1988)t iberal Rights: Collected Papers 1981-1991
(Cambridge: CUP 1993); David Wiggins, ‘Claims ofédé in hisNeeds, Values, Truth: Essays in the
Philosophy of Valu¢Oxford: Blackwell 1987), pp. 1-58. Griffin andmasky supplement their
autonomy-based accounts with further instrumerdasiderations; Nusshaum uses the concept of need
to explain the central human capabilities; and Razrecently moved towards a Rawlsian conception
of human rights (see Raz, ‘Human Rights withoutretations’ (2007), available on-line at



theorists share the general assumption that the tigists are justified instrumentally,
as efficient means for promoting, protecting orugimgy respect for the theorist’s

favoured values.

The instrumental nature of these theorists’ jusdtiions for basic rights is obscured by
the fact that most of the listed theorists wouldwalthat people’€ompliance with
recognition acceptancendendorsement dfasic rights can have non-instrumental

value in the following three ways.

(a) Most would allow that for certain basic rightse attainment of their immediate
objects (where the ‘immediate object’ of P’s riglot to be tortured iB’s not being
torturedand the ‘immediate object’ of Q’s right to eduoatisQ’s being educatgds
non-instrumentally valuable. For example, | suspasast of the theorists mentioned
would allow that individuals have a fundamentaémest in or need for a primary
education, whose satisfaction is not only valuasl@ necessary means for the
individual's attainment of happiness or further dsobut is also valuable
independently of its effects. Now according to anderstanding;ompliancewith
someone’s basic right consists not simply in pés#empting to respect the right;
rather, genuine compliance consists, at leastrit) jpethe right-holder’s successfully
attaining the right’s immediate object. Accordioghis account, compliance with
Jo’s right to a primary education partially consist Jo’s receiving a primary
education — and that, | have claimed, most thesowstuld take to be non-

instrumentally valuable.

http://papers.ssrn.com/sol3/papers.cfm?abstrac@9i@ig74).



(b) In addition, Raz notes that compliance with\eeg person’s basic right can
sometimes have further value beyond the valuedargseg the immediate object for
the right-holder. For example, Raz argues thateathe immediate object of Jo’s
right to freedom of expression (Jo’s protected cap&o express political opinions
publicly etc.) is of comparatively low value — botistrumental and perhaps non-
instrumental — when considered in itself, nonettelgeneral compliance with the
right to freedom of expression borne by all citgénpartially constitutive of an open
society of great valu&.And this open society is arguably valuable, irt,pa

independently of its effects.

(c) As well ascompliance several of the theorists listed earlier mighbaBow that
recognition, acceptancandendorsemenf basic rights has non-instrumental value.
For instance, it is natural to read Raz as argthiagthe open society (which is,
arguably, partially non-instrumentally valuablera@nstituted not only by general
compliancewith people's rights to freedom of expression,disb by widespread

recognition acceptancendendorsemendf such rights.

Although the listed theorists’ views allow that galrance with, recognition,
acceptance and endorsement of basic rights cartisoesebe non-instrumentally
valuable in the three ways outlined, nonetheldsbese theorists regaldsic rights
themselves construed simply as normative requirements iegshdependently of

people’s compliance, recognition, acceptance ooksainent — as of purely

* Raz,Ethics in the Public Domain, Revised Editi@xford: Clarendon 1994), pp. 54-55. Compare
The Morality of Freedornmp. 191, note 1, for the idea that a right cajuséfied by an interest other
than the interest in its immediate object.



instrumental valué. That is, they all endorse Scanlon’s view thatjtiséification of

basic rights is

backed by something like the following: (i) An emgpal claim about how individuals would
behave or how institutions would work, in the alzgeaf this particular assignment of rights
[...]- (i) The claim that this result would be umaptable. This claim will be based on
valuation of consequences [...]. (iii) A further engal claim about how the envisaged

assignment of rights will produce a different outed

For the listed theorists, basic rights are juslitig their ability to ‘produce a different
outcome’; basic rights produce this outcome by gtimeg compliance, recognition,
acceptance and endorsement, and by motivatingaamfmnt mechanisms that
support compliance, recognition, acceptance andrsathent. This outcome is
extremely valuable (both instrumentally and nortrumsentally) in terms of the
satisfaction of fundamental interests, the aggeegdérest, basic needs, freedoms or
decency. ltis the value of this outcome thateoading to the theorists listed earlier

— justifies the existence of the basic rights ttaat secure it.

By contrast, in this paper | defend the thesis ¢van if they failed to ‘produce a
different outcome’, basic rights would still be wable. That is, | argue thiaasic
rights themselveare valuable independently of their effects onvileeld through
compliance, acceptance and endorsement etc. Hechiadependent value must be

non-instrumental.

®> Some might dispute the view that rights are congly distinct from acceptance of or compliance
with them. For defence of the thesis that righésanceptually distinct from their acceptance and
compliance, see, e.g., George Rainbiitte Concept of Righ{®ordrecht: Springer 2006), pp. 49-62,
or Tasioulas, ‘The Moral Reality of Human Righis’'Pogge, edFreedom from Poverty as a Human
Right (Oxford: OUP 2007), pp. 75-101.

®T. M. Scanlon, ‘Rights, Goals and Fairness’, inlifan, ed. Theories of Right§Oxford: OUP

1984), pp. 137-152 at p. 146.



(I1) Reasons for thinking that basic rights are nemstrumentally valuable

Why might one think that basic rights themselvashir than compliance with,
recognition or acceptance of them) have non-instntal value? Consider a situation
in which some persons’ basic rights are wholly g they are violated, with no
compensation or apology offered, and the rightsrar® other way recognised. One
near-example might be the Nazi treatment of Jepsiple; another might be slave-
holding societies. Let us focus on an imaginaryximally egregious case, in which
nobodyrecognises the basic rights of a certain pers@eiof persons, nor even
shows these people some lesser respect whileimgldieir rights, and these rights
will never be recognised in future. In such aaditon, purely instrumental approaches
would seem compelled to maintain that the violggesons’ basic rights have no
value, for in such a situation these basic righesveholly unsuccessful in promoting
or protecting whatever ends instrumental theosstsct as basic rightgison d’etre
This is because, in such a situation, the violagdons’ basic rights not only fail to
protect their immediate objects, but as these bagits are in this situation wholly
overlooked, they also fail to do anything to sdess immediate ends (such as
fairness, efficiency, utility, or their holders’dader interests, needs, capabilities or
autonomy). In this egregious case, the violated@es’ basic rights achieve nothing
for they utterly fail to ‘produce a different outoe’. Purely instrumental approaches,
like those listed earlier, must imply that the wait@ld basic rights lack all value in this
egregious case. Are these approaches correct&oidd, | think, judge that the
violated persons’ basic rights still have valus@me respect in the egregious case,

even though these rights are in no way recognisdda have no effect on the world.



Contrapurely instrumental approaches, there is sometiahgable about people

having basic rights even here, when they are whagless as instruments.

A quick riposte on behalf of purely instrumentaddhists maintains that basic rights
still havelatent valuein the egregious case, where this means onlyrlhe
egregious case basic rightsuld be valuable if they were respected or in somg
recognised The instrumentalist might claim that their thedoes not purport to find
any ‘more-than-latent’ value in, nor offer a just#tion for, a person’basic rights’

existence even when wholly and continually violted

This strikes me as an unsatisfactory riposte farehieasons. First, there is indeed a
sense in which it seems correct to say that inggnisiare valuable even when they
are not used to achieve what they are means teaghand ‘latent value’ seems
appropriate to describe this. For example, it Seeonrect to ascribe value to a never-
used and never-to-be-used shovel forgotten atdbk df someone’s garden shed; and
this seems appropriate because the shovel woubieety promote our ends if it was
used. But it seems to me that this is not the kimlgt of value that we are inclined to
ascribe to basic rights in the egregious caseicBahts do have latent value in this
case, but they also feel valuable in a further waggependently of their potential
usefulness. It seems hasty to insist that theofldatent value’ can capture all that

we value about violated basic rights in the egregjicase.

| recognise that this first response simply reporysintuitions. A second response

goes further: surely if one knows that somethinthwatent value and no other kind

" Versions of this point were suggested by Antonyf@nd Leif Wenar.



of value willneverbe used, then one can have no reason to createteaoqfavour

the existence of this thing. For example, theldéh@ no reason to create, acquire or
favour the existence of a car (unless it has saribdr value (perhaps aesthetic or
historical)) when the world’s car-fuel resourcesédnaeen exhausted. In this world, it
will have become impossible to realise the carteriivalue. Similarly, a civil war or
other situations of extreme and ongoing violencghtnmake it impossible that a
particular person’s basic rights could be respectad any other way recognised now
or in future. In this situation, it would be imasle that the latent value of this
person’s basic rights could be realised. But itilapl think, still be rational to favour
the existence of such rights for this person is #iiuation (if per impossibilesuch
detached ‘favouring’ were an option even thoughataytrecognised the person’s
rights). Hence, | suggest, the rights must haveertitan latent value in this situation,

unlike the car in the fuel-free world.

Thirdly, basic rights also seem to have value iml@gwhere they are useless because
unnecessary, rather than useless because ighdredexample, consider an altruistic
utopia in which each person is incredibly kind &ule other person, and motivations

to engage in torture, to exclude some from theipaliprocess, to ignore those who
need an education, or not to assist victims ofnaatlisasters, simply never arise.

This would be analogous to a world in which wehaltl shovel-shaped metal hands;

in such a world shovels would lack even latent @ahecause they would not be
useful for attaining valuable ends even if theyevased. Similarly, basic rights lack
both instrumental and latent value in the altraistopia: the attainment of what

instrumental theorists take to be basic rights’seftle fulfilment of fundamental

8 | am grateful to Kerri Woods for drawing this exalento my attention.



interests, needs, utility etc.) is in this worldheewved wholly independently of the
existence of basic rights, anecognition of basic rights would not make it easte
attain these endsNonetheless, it seems clear to me that baditsrigye a valuable
component of such a world, even though these rigiietsiot needed in order to
achieve any results — and the only option appedbog that this value is genuinely

non-instrumental (rather than latent or instrumnta

(111) Explaining basic rights’ non-instrumental vdue: the constitutive approach

In what ways are basic rights non-instrumentallyable? It has become common to
distinguish between (i) something’s being non-instentally valuable (or valuable
‘for its own sake’ or ‘finally valuable’) and (iomething’s being intrinsically
valuable (or ‘valuable because of its intrinsicumat, or ‘whose value supervenes on
its non-relational properties’). For example, Kagaggests that a unique work of art
might be valuable for its own sake, in part becanfsts relational property of
uniqueness; this would be a case of non-instrurheabae that was not intrinsic
value? My arguments in §(Il) suggested that basic rigttsstrued as normative
entities whose existence is independent of comgdiavith or recognition of them,
have more than instrumental value. | shall attemopt to explain what this ‘final’
value of basic rights is. But whether it is ‘imic’ as well as ‘final’ will not be my

main concerr?

® Shelly Kagan, ‘Rethinking Intrinsic Value’, in ToRgnnow-Rasmussen and Michael J. Zimmerman
(eds.),Recent Work on Intrinsic Valy®ordrecht: Springer 2005), pp. 97-114, at p. 182¢ also
Christine Korsgaard, ‘Two Distinctions in Goodne$s’Rgnnow-Rasmussen and Zimmerman, pp. 77-
96.

9Byt see note 30 below.



One thesis maintains that the non-instrumentalevefibasic rights consists in their

expressingr reflectinghuman worth. Kamm writes:

[TIhere may be a type of good that already existdtat would not exist if it were permissible to
transgress the right of one person in order to samey lives. This is the good of being someone
whose worth is such that it makes him highly inalde and also makes him someone to whom
one owes nonviolation. This good does imply thetain of one’s interests should not be
sacrificed, but inviolability matters not merelyda@ise it instrumentally serves those interests.
[...] Inviolability is a reflection of the worth dhe person. On this account, it is impermissible
for me to harm the person in order to save manléraccident, because doing so is inconsistent

with his having this status.

[Flundamental human rights [...] are not concerneith wrotecting a person’s interests, but with

expressing his nature as a being of a certain @ogtwhose interests are worth protecting. They

express the worth of the person rather than théhwadrwhat is in the interests of that perstn.
These ideas are attractive: it is natural to thivet the reason why basic rights are
valuable when wholly overlooked (in cases of egregiviolation) or when wholly
unnecessary (in a utopian world) is because evérese situations basic rights
expresor reflectour worth as human beings. We need to exploretatsactive but

vague ideas.

In what ways can a thing have value because #atsflor expresses something?
Reflection gives epistemic access. For examplesafigction in a mirror (even a
concave or convex one) gives me some epistemisadtoany appearance. It might

be argued that basic rights play a similar epistewle: when | ‘see’ or recognise

1 Kamm, Intricate Ethics(Oxford: OUP 2007), pp. 253-4.

'21bid., p. 271. Compare Thomas Nagel's similaatiss’ view in ‘Personal Rights and Public Space’,
in hisConcealment and Exposure & Other Ess@@zford: OUP 2002), pp. 31-52. Compare also
dignity-based approaches like that of Nickel (JakvedNickel, ‘Poverty and RightsThe

Philosophical Quarterlyp5 (2005), 385-402, esp. pp. 394-395). It is westthssing that the two
guotations from Kamm do not refer to the goodafpliance withor recognitionof nonviolation, but
refer rather to the good of tm@rmative requirement of nonviolatidhe. the right) itself.

10



someone’s basic rights, | thereby learn about thethwof that right-holding person.
But in both these scenarios (the mirror, basictsiglihe epistemic role of the
reflection seems purely instrumentally valuable: thirror is simply a useful means
for enabling me to learn about my appearance; asit loights, in their epistemic role
as ‘reflectors’, are simply useful means for enalplne to learn about human worth.
Of course, basic rights have additional instrumlerdhie as protectors of human
worth (just as a mirror might also have instrumewsdue independently of its
reflective capacities, for example when used dseddsin battle). But the value of
basic rightsasreflectorsseems no more than instrumental, at least if wagimply

on reflection’s epistemic role.

Can reflection involve anything more than instrutaémalue? Sometimasghat is
reflectedmight be non-instrumentally valuable (a beautifide, say, or in the case of
basic rights, their holders’ great worth); but twidl not imply that the reflection itself
is non-instrumentally valuable. However, sometimasflection might be a
necessary constituent in a non-instrumentally \@&iavhole. Consider a beautiful
scene reflected in a lake: here perhaps the rgfterst a necessary part of a whole that
has non-instrumental aesthetic value. Some migjueathat basic rights play a
similar role: the thought would be tHatmans plus basic rightegether form a
morally satisfying or appropriate whole of whiclksltarights are a necessary part.
This is perhaps similar to the ways tbatme plus punishmenmtr virtue plus reward
seem to form morally satisfying or appropriate vesol We might say that ‘the
punishment should reflect the nature of the criraa the occurrence of this form of
reflection seems non-instrumentally valuable. Befr that ‘reflection’ here does

little distinctive work: in the contexts outlinedeflecting’ seems simply a metaphor

11



for the general notions of ‘fitting’ or ‘deservingAnd to say that basic rights are of
non-instrumental value because theyfdateg to humans, or because humadeserve
them, is to say little beyond the bare claim that¢ is non-instrumental value in

humans holding basic rights.

We can improve on these thoughts by consideringesspon. Like reflections,
expressions give observers epistemic access dicdisie to what the expresser feels or
thinks (consider a cry expressing fear, or a lisgiaiutterance). And like reflections,
at first glance expressions seem purely instruntigntaluable: my expression ‘the
tree is over there’ seems valuable simply as a meaoommunicating with others by
expressing my thought that the tree is over tr@reijarly, a cry might seem valuable
simply as a means of expressing fear (whether vatiymor not). But on second
glance, this appears simplistic. Whihee sound$ emit in a particular token utterance
of ‘the Earth is a planet’ might be no more thastioamentsthe sentencthat |

thereby utter (an abstract object identified byirguistic form) seems to be more
than simply a useful means to express a pre-egigtie-linguistic thought. Instead,
this sentence shapes or, perhaps, constitutebdhght that it expresses. Similarly, it
might be argued that one’s cry partially constgutee’s fear, rather than simply
expressing it: that is, perhaps without the cryfées could not be the very type of
fear it is, because the cry is part of what coutgt it as this type of fear. It is notable
that if these claims are true, and if furthermdre thought or the fear were of non-
instrumental value in these cases (I am not suetiveh this is true; it is arguable),
then the linguistic expression or the cry wouldéaen-instrumental value part-

constitutiveof a non-instrumentally valuable thought or emofid

13 Rather than adopting the ‘constitutive’ accounthaf non-instrumental value of expressions sketched

12



This line of reasoning strikes me as promisingefgplaining the non-instrumental
value of basic rights. In my view, basic rights aot simply useful means, but are
alsopartially constitutive otertain relationships (just as expressions péyrtial
constitute what they express). And the relatigpskinat basic rights partially
constitute ar@on-instrumentally valuabld argue in 88§(1V) and (V) below that they
are relationships that bind all humans togethéellowship as members of a shared
proto-community. Basic rights gain their non-instiental value from their

constitutive role in this non-instrumentally vallelbommunity**

To build support for this controversial view, wenaaonsider the analogous
constitutive role of the duties of friendship. Muyties owed to my friend (duties to
treat them with concern and compassion by helgiegitin times of distress, but also
by letting them ‘make their own mistakes’ etc.),dngropose, partially constitutive of
my relationship of friendship. According to thiew, the duties are not simply useful
meando get me to behave in a friendly manner. Indegda friend should not
need their duties of friendship in order to motevdtem to care for their friend, so the
duties of friendship should not operate as instntsian this way. Instead, the duties
are aconstitutive parof friendship: friendship without the relevant igstis an
impossibility not because the duties are necedsamotivate appropriately friendly

feelings and actions, but because the duties amg\spart of what makes a

here, some theorists might instead note that fleeests of certain linguistic expressions (such as
‘autonomy’ or ‘human happiness’) have non-instrutabwalue; having noted this, they might argue
that such linguistic expressions somehow inheeiirtteferents’ non-instrumental value. But this is
implausible, and in any case basic rights ardingtistic expressions and so lack referents in the
relevant sense.

1% This goes beyond anything Kamm claims. Her notfi basic rightexpressiuman worth, when
coupled with my observation that expressions padlystitute what they express, suggests that basic
rights partially constitute human worth. But Kandaes not draw this inference, nor flesh it out with
the concept of ‘community’.

13



relationship a friendship. If | could feel the samendly feelings and perform the
same friendly acts as a genuine friend, but with@awing any duties towards my
friend to do so, then this would not be genuinerdship. We can support this view
by noting that when one wonders whether one is'fstdnds with’ someone whom
one has not seen for years, one of the questiamashs oneself is ‘am | still under
any special duties to this person?’. If the answéro’, then one will conclude that
one’s relationship with the person is no longezrfdship; this is because the duties

are part of what constitutes friendship.

My point here differs from the claim (popular amaransequentialist defenders of
associative duties) that genuine friendship is @slychologicallypossible if friends
think about each other in the ways that dutiesiredti Instead, my view maintains
that the onlyconceptuallypossible way to be a genuine friend is for onkedsubject
to genuine duties owed to one’s friend. The rat¢vecessary constituent of
friendship here is not simplyelief inthe existence of such duties, nor simply
compliance withor acceptance afuch duties. Rather, the duties themselves —
normative entities requiring directed concern f@aaticular person — are a
conceptually necessary constituent of friendshpthout such duties, the
relationship would lack the directed normative elcser necessary for it to be

friendship™®

15 See, e.g., Peter Railton, ‘Alienation, Consequadisth and the Demands of MoralitfPhilosophy
and Public Affairsl3 (1984), 134-171.

8 Raz seems to agree: ‘[Certain] duties are pantait makes friendship into what it is. They are
constitutive of the relationshipEthics in the Public Domajrp. 41). ‘Since friendship consists in part
in such duties the existence of the duty is inicial$y valuable if the desirability of friendshitself is,
as | shall assume without argument, intrinsMb(ality of Freedomp. 212). But, despite appearances,
| am unsure whether Raz’s discussion of friendghieally in agreement with mine. Raz justifies
one’s duty to compensate friends for one’s faldtlemmsby claiming (1) that such compensation
expresses concern for the harmed person and Zfrteadship is in part the expression of concern’
(ibid.). This reasoning appears instrumentale@ras to ground the relevant duties on their vadue a
meango secure the occurrence of something (the exjpres$ concern) that is a component of

14



| suggest that basic rights play an analogous itatige role. They part-constitute a
valuable relationship just as the duties of frignpglo. But what exactly is this

relationship?

(IV) Basic rights as part-constituting a universgommunity of fellows

If basic rights’ non-instrumental value is to b@kned by their partially constituting
a non-instrumentally valuable relationship — in tveey that the duties of friendship do
— then it is important to get clear about whatrilevant relationship is. Given that
basic rights are held by all individual people ané binding on all individual and
communal bodies (including governments), suchaticgiship must be understood as
universal in form, binding each individual persoretaich other individual person (and
each communal body) independently of national beoboundaries. Possible
candidates for the relevant rights-constituted mstrumentally valuable universal

relationship include the ideas of univerBandship fellowshipor community

Schwarzenbach has defended the thesis that Atiatobivic friendshipshould play a

role in the modern state: this friendship involaesoncern for one's fellow citizens

something intrinsically valuable (friendship). Bgntrast, | argue — and Raz’s passages quoted at th
start of this note suggest — that the duties ehfitship are valuable not simply as means to the
protection of constituents of friendship, but drerhselvegjuaduties part-constitutive of friendship.
To support this point, in justifying the relevanttiés Raz should have claimed not simply that
‘friendship is in part the expression of conceruat ather that ‘friendship is in patb¢ing duty-bound

to offel] the expression of concern’ or that a true ‘expi@s of concernimust itself be part-constituted
by duties to offer compensation, rather than sinfglgompensatory actions and feelings

15



for their own saké’ She suggests that this form of friendship findsression in

rights:

[B]y guaranteeing to each individual — simply oe thasis of his or her humanity — a basic set of
rights (including due process of law, etc.), anditHer, in the repeated effort to uphold thesetsigh
and to see them realised in practice, citizens@weladge and express their general concern and
goodwill towards the interests of each particutalividual in the concrete. A doctrine of

individual rights, far from revealing mere conflmt indifference between citizens, may be seen to

embody a fundamental regard — if not love — forgpecial interests of every human bethg.

Some of what Schwarzenbach outlines — the ‘eftottpghold’ rights, the aim to ‘see
them realised’ — concerns the way tbainpliance withacceptanceandendorsement
of rights part-constitute civic friendship. In tmespect Schwarzenbach'’s claims seem
similar to Raz’s claims (discussed under (b) andn(&(l)) about how compliance
with and acceptance of the rights of freedom ofresgion and freedom of the press
part-constitute an open societyBut Schwarzenbach can be read — in her stress on
the role of ‘a basic set of rights’ as themsehegress[ing] [citizens’] general
concern’, and on how ‘a doctrine of individual righitself ‘embod][ies] a

fundamental regard’ — as focusing also on the @btgghts themselvegonstrued as
normative entities whose existence is logicallyeipeindent of their recognition. If we
take seriously my earlier comments about the ctutiste role of expressions, then
Schwarzenbach’s passage can be read as suggéstingttain rights, because they

are expressions of civic friendship, themselves-gamstitute such friendship.

7 Sibyl A. Schwarzenbach, ‘On Civic Friendshifithics107 (1996), 97-128, at pp. 99-100 and p.
114.

8 bid., p. 114.

19 Raz,Morallity of Freedompp. 253-4 andthics in the Public Domaijrpp. 54-55. See also the
similar claim that generacceptancef rights against discrimination part-constitutgsblic culture
which enables people to take pride in their idgh{iorality of Freedomp. 254). And compare
Dworkin’s claims about how widespreadceptancef the legal rights generated by the principles
one’s society has chosen for itself can help ctutstione’s society as a ‘community of principle’
(Ronald DworkinLaw’s Empire(London: Fontana 1986), p. 211).
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Taking Schwarzenbach'’s cue, should we embraceadbra@onception afniversal
friendship as the non-instrumentally valuable ursakrelationship that basic rights
part-constitute? This proposal would not implytthlhcases of unfriendly behaviour
(such as simple rudeness to a neighbour) were #leessbasic rights violations.
Rather, the proposal maintains that basic righgpart of what constitutes a universal
form of friendship. This universal form of friertdp would be violated by any
violation of basic rights; but this form of frierfdp couldalsobe violated in many
other ways (e.g. by rudeness, or a simple laclontern) that do not violate basic

rights.

In my view, this friendship-centred approach isaattive but a little misleading. Itis
attractive because it highlights how the univerggits-constituted relationship
embodies, as friendship does, a requirement tlcht garty to the relationship be
concerned for each other perdonhis or her own sakeather than simply for some
further end. In addition, the concept of ‘friengslseems more appropriate for
characterising this universal relationship thartaseirivals such as ‘family’ (which
requires too close a personal concern, and sug@estserarchical a structure) or
‘contract’ (which wrongly suggests duties that sineuldered voluntarily).
Nonetheless, friendship is misleading in this cenbecausepaceSchwarzenbach
and Aristotle, it is difficult to make sense of tldea of friendships between people
who have never met each other and who can never’h&r contemporary concept
of friendship is more interactional than this, ilwog each friend knowing and

responding to the other friend, and each recogmisath to know and to be

2 See Sandra E. Marshall, ‘The Community of FrienalsEmilios A. Christodoulidis (ed.),
Communitarianism and Citizenshijpldershot: Ashgate 1999), pp. 208-219 at p. 216.
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responding to the other. The universal relatignsbinstituted by basic rights binding

everyondogether cannot meet this condition.

Instead, a better concept to illuminate the notrumsentally valuable universal
relationship that basic rights part-constitutehist tof a universatommunity of

fellows We are familiar with certain non-universal felghip communities that can
survive without each fellow recognising and beibtgdo interact directly with all the
other fellows: e.gfellow citizensor fellow employees of a large busine$%eople live
in fellowship with other citizens and co-employesgn though they cannot meet or
get to know them all. In addition like friendshignuine fellowships require each
person to be concerned for their fellolws their own sakeather than simply for
further ends. Furthermore, in my view the notiba community of fellows makes
especially clear the non-maximising character ofisof the normative requirements
that basic rights and their correlative duties cosgs* For normative requirements
with this non-maximising character seem to be etmdrthe existence of genuine
fellowship. If one was allowed simply to take amé&llows’ suffering as something
to be minimised in aggregate, rather than as songeforbidden by non-maximising
rights, then one’s relationship with one’s fellowsuld not be a relationship of

genuine community and they would not genuinely e ®fellows??

2L By ‘non-maximising character’, | mean the way thatir right not to be X-ed can require me not to
do X to you even if by doing X | could better minga the incidence of X overall. For instance, your
right not to be tortured can require me not tou@tyou even when by torturing you I could minimise
the incidence of torture overall (e.g. perhaps bsegou are a torturer’'s innocent child). For deée

of this ‘non-maximising’ characteristic as cent@imany rights, see my ‘Rights: Beyond Interest
Theory and Will Theoryd,aw and Philosophg3 (2004), 347-397 at pp. 353-354; compare Thomas
Nagel,The View from Nowher@xford: OUP 1986), pp. 175-180. For the claint tights to
assistance lack this non-maximising character seari,Intricate Ethics pp. 254-255.

22 Non-maximising requirements are perhaps also aktatfriendship, but to my mind such
requirements seem at least as centrabtomunities of fellowas they are tériendships
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In sum, if we think of the universal relationshifat is part-constituted by basic rights
as acommunity of fellowst follows that (a) this relationship involvesequirement
that its members be concerned for each other péosdnat other person’s own sake
and (b) this requirement involves each personbitageral non-maximising

normative relationship obwing td and ‘claim againstvis-a-vis each other person.
Basic rights are, | suggest, partially constitut¥ehis universal human proto-
community or proto-fellowship, as we might call Furthermore, | argue below that
this community of fellows is non-instrumentally uable. Like personal friendship, it
is a good thing, independently of its effects, thatuniversal human proto-

community exists.

(V) The non-instrumental value of the universal camunity of fellows

We can come to grasp the non-instrumental valubeotiniversal community of

fellows by tackling an objection suggested by Dvitork

People cannot be made involuntary “honorary” memioéa community to which they do not
even “barely” belong because other members ar@sigpto treat them as such. | would not
become a citizen of Fiji if people there decidedsome reason to treat me as one of them.
Nor am | the friend of a stranger sitting next te an a plane just because he decides he is a

friend of mine?®

Building on this, a critic might claim that two gae, neither of whom is disposed to
treat the other as their fellow, cannot becomevedl simply because they are bound
together by basic rights with the appropriate dedaormative structure. For even

mere‘proto-’ fellowship or community to exist, so the criticlivglaim, the fellows

2 Dworkin, Law’s Empire pp. 201-202.
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must have some warm feelings towards or desiresecnimg each other, even if they
cannot all know each other. By contrast, | appe&(lV) to have maintained that
basic rights are partially constitutive of a unsadrproto-community that can exist
even without fellow-feelings. In fact, the objectall note, my universal proto-
community must be able to survive egregious viotaiof the basic rights that
constitute it, violations that seem to expressrigsl of hatred. For otherwise the
relationship between, for example, a Jewish peasaha Nazi, would not constitute a
proto-community relationship, and hence the Jewesison's basic rights would in
this context lose what | have argued is the soaftkeir non-instrumental value.
Given that | claimed, in §(Il) above, that basghitis retain their non-instrumental
value even in cases of egregious violation, | nthistefore maintain that the universal

proto-community constituted by basic rights carvisiar their egregious violation.

But the objector will say that this makes my unsaproto-community very different
from ordinary communities or fellowships. Surdlye objector will claim, German
Jewish people in the 1940s were not in communitiglbowship with Nazis (barring a
few exceptions)? If | persist in insisting thagytwere in ‘community’ or

‘fellowship’ together but only in a special senkattcan coexist with hatred and
egregious violation, then the objector will chatlgat my claim for the explanatory
power of this special community or fellowship loak®spty. The objector will say
that on close inspection the special notions ofrfisaunity’ and ‘fellowship’ that | use
turn out to refer to no more théme existence of basic right®r such community or
fellowship persists wherever basic rights exiserewn cases of egregious violation).
This would make vacuous my claim that we can ergbaisic rights’ non-

instrumental value by noting their constitutiveerah a special form of community or
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fellowship. This claim would emerge as simply #eraative way of saying that we
can explain basic rights’ non-instrumental valuenbting that they constitute basic

rights?

To respond to this objection, we need to painiciupe of the universal proto-
community that basic rights part-constitute — a camity binding together all people
including the violator and victim — in a way thawveals this proto-community to be
more than simply a new technical synonym for bagiats® In painting this picture,

we shall also illustrate the non-instrumental valtithe proto-community.

Developing this response to the objector has thspects. First, we should note that
the universal proto-community that | outlined it\§(is not as different from
ordinary communities as the objector suggests, duariversal proto-community can
survive violations of the basic rights that partistitute it. For many communities
(and indeed some friendships) survive horrendooistons by their members — and
they survive as valuable communities, with evenvib&tor still a membef® In
addition (as the examples of co-citizens and coleyegs illustrate) | share some
ordinary valuable communities with people with whbhave no interactions or
shared goals. Similarly, like the universal promymunity, people find themselves
in many ordinary valuable communities whether thvyt to or not, and are not

allowed to exit these communities (consider centational or familial communities).

24 Compare the similar objection | raised to therol#état basic rights’ non-instrumental value can be
explained by the fact that basic rights fitteng for humans, or humargeservehese rights (p. [11]
above).

% An alternative response to the objection mainttias when fellow-feelings are absent, basic rights
have merelyatentnon-instrumental value, where this means that thayid be a component of a form
of non-instrumentally valuable universal fellowslkiphe appropriate feelings existed. For reasons
against such a ‘latent’ approach — reasons thdy agpmuch to human rights having lateonn-
instrumentaks latent instrumental value — see §(lI).

% See, e.g., Duff's claims about the convicted anahias a member of the community (R. A. Duff,
Punishment, Communication and Commu(@yford: Oxford University Press, 2001)).
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The first aspect of my response notes these sitreabetween my special notion of
universal proto-community and our understandingahy of our ordinary valuable

communities.

Secondly, we should also note that the universabptommunity is a much richer
concept than, and a different concept from, oucephof basic rights. For instance,
the universal proto-community, while constituteddagic rights, is also constituted
by other normative requirements, such as a regeinéthat each person think of
other human beings as fellows who share in themmaon humanity (where this
includes, e.g., recognising other humans as beitthstheir own perspective, with
whom one can argue and reason, and who are cagfdbleng and being loved).
And while the warm feelings of personal friendsaip not necessary, a requirement
for respectful, sympathetic and polite emotionapanses is another normative
constituent of the universal proto-community. Wipeople fail to offer such
sympathetic or polite responses, or fail to thihkthers as fellow humans, they do
not thereby violate basic rights; but they nonegbelfail to respond appropriately to
the universal proto-community within which theydivSo basic rights represent just
one among a range of normative requirements tigathier form components of the

universal proto-community.

Thirdly, we should note that there is no need tantaa that, even in contexts of
egregious violation, the universal proto-commuiidg a bare normative existence
entirely independent of people’s fellow-feelingghis would mark a major difference
between the universal proto-community and all oteenmunities: if the universal

proto-community existed independently of peoplaughts and feelings, then the
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universal proto-community would be very differerdgrh other forms of community,
all of which are based around some form of fell@ghing. Yet to respond to
Dworkin's objection we do not need to maintain thatuniversal proto-community
that is part-constituted by basic rights existsrelytindependently of people's fellow-
feeling. Perhaps in a world witio fellow-feelings, in which all people had become
‘mere machines’ to each other, then basic rightshey still existed — would lack
non-instrumental value because the proto-commufitgllowship among humans
would not exist. But our world, even when it inve$ systematic and widespread
egregious violation (as under the Nazis, or inelhglding societies or totalitarian
regimes), also necessarily involves people who lsavee fellow-feelings towards
some other humans. For most people such felt nsgsao some of our species are
unavoidable, and this is reflected in the way thahy common concepts — e.g. of
love, pity, recognition, respect, sharing a jolegrimanding — can only be understood
and appropriately deployed by those who have fefleslings towards those humans
to which the concepts are appl@dThese unavoidable feelings constitute a basic
moral sensibility involving directed concern fohets that is a necessary part of the
psychology of most humans. And when a person hbklse feelings towards only a
sub-set of all humans (as seems to occur in slaldifgy or Nazi societies), they form

a basis from which wider feelings of universaldelship can grov®

Such ever-present feelings mean that the proto-aamtynof humankind is never
purelynormatively constituted: relevant feelings andawtiwill always also help

constitute this community, even if they are rard ahrestricted scope. In this way,

" For elaboration and defence of this claim, seer@ai GaitaA Common HumanifySecond Edition
(London: Routledge, 2000), pp. 266-270.

% See Gaita’s discussion of Orwell’s account offélew-feeling generated by seeing a fascist soldie
running holding up his trousers (ibid., pp. 48-49).
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the proto-community of humankind is akin to manyibded communities: many
such communities — e.g. those of fellow citizenteiow employees — are partially
normatively constituted and also partially consétlby the feelings and actions of
their members, but can survive fairly extensivdations that show that a significant
number of their members lack the relevant felloetifegs or hold such feelings only
with excessively restricted scope. | would sugtjest a community of fellows can
sometimes survive even if the majority of its memtdack most of the necessary
feelings, so long as they have patrtial feelingg. (@ sympathetic response to the hurt
of at least some people) that, when appropriatelelbped, could grow into the
feelings of those living in a morally mature fellshp. | propose that enough people
have enough feelings that could grow into thoseired for fully mature universal
fellowship, for the proto-community of humankinddimd together even those

engaged in and those suffering egregious violation.

To summarise, my response to the objection insgayeDworkin claims (1) that the
idea of a special universal proto-community or pfalowship shares many features
with our ordinary concepts of community or fellowshwhich allow that

communities or fellowships can survive violationstbeir members, (2) that basic
rights are not the only normative requirements gaat-constitute the universal proto-
community, and (3) that the universal proto-comrtyuimvolves enough fellow-
feelings, even if they are partial and under-dgvedh for it to qualify as a genuine
proto-community (in contrast to the purported ‘figship’ between me and
Dworkin’s ‘stranger sitting next to me on a plaf@ whom | lack the feelings

necessary for personal friendship). Points (1)s(®w that the universal proto-
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community is more than simply a new technical symoror basic right$? They

also make clear that the universal proto-commuofiigllows is non-instrumentally
valuable. The wide range of normative requirem#émds constitute this proto-
community (requirements focused around demandgtwile be recognised as
fellow humans) and the unavoidable fellow-feeli(gg. of pity or love) that also
constitute this proto-community are clearly of nostrumental value, even if the
requirements are not always respected and then@isedire inappropriately partial and
restricted. The world is a better place for tleiistence, independently of their

effects®®

(VI) Supplementing basic rights’ non-instrumentalle: a mixed approach

Unlike the concepts of personal friendship, fanoitycitizenship, which entail duties
with fairly clear and determinate contents (suckhasduty to listen to a friend in
need, the familial duty to assist one’s elderlygpdyor the civic duty to participate in

political debate), | fear we do not have a suffitie clear pre-theoretical grasp of the

2 See this charge on p. [20] above.

% Three issues deserve mention at this point. ,Fitetve argued that basic rights have non-
instrumental value as partially constitutive ofanfinstrumentally valuable universal proto-
community. Is this proto-community algdrinsically valuable? Does the community-constituting
role of basic rights make theimtrinsically valuable too? | suspect the answer to the fuisstion is
‘yes’, because the intrinsic nature of this protorenunity, as involving, e.g., directed duties bimgi
on all, is the source of its value as an end. 8a&lgol suggest that our relationshiprton-human
animalsis a further form of non-instrumentally (and, pably, intrinsically) valuable proto-
community, characterised by animal rights thatbarélh instrumentally and non-instrumentally
valuable. For an attractive instrumental apprdadmimal rights, see Nussbaurnpntiers of Justice
Ch. 6; | would supplement this with a non-instrutadiet thesis parallel to but different from my
community-constituting view of basic rights. Thengipal difference is that our proto-community
with animals rarely involves reciprocal duties:itglly humans owe duties to animals, but animals do
not bear such normative ‘owing to’ relationshipsitonans. Thirdly, we should also use the
constitutive approach sketched in §(1V) to accdanthe value of the rights and duties that contsit
such relationships as the family (which is panialbn-instrumentally valuable) and the institutam
property (which, | have argued elsewhere, is largadtrumentally valuable (see my ‘Against
Individualistic Justifications of Property Rightsitilitas 18 (2006), 154-172).
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concept of theiniversal proto-community of humankifatt us to know, without
contestable elaboration, which particular basibtsgnd correlative duties are
necessary for this form of community to exist. téasl, the concept of the proto-
community of humankind simply tells us that peaplagst be bound together by some
network of rights and duties that connects eachgrewith each other person in
‘owed to’ normative relationships that embody thatual respect of fellowship. The
idea providesomeconstraint on the content of basic rights: a bagit to attack
others whenever one wished would be incompatibile thie proto-community of
humankind. But beyond such constraints, the idé¢heoproto-community of
humankind leaves under-determined whether, for @i@masic rights should be
predominantly non-interference rights, or shoukbahclude assistance rights that
place heavy demands on all individuals, or whellasic rights should include
property rights and rights to political particigati or should have a different

content’!

In response to this concern, we should note thaamyments so far have allowed
that basic rights are instrumentally valuable imgnaays, in addition to possessing
non-instrumental value. We can now add that wihidenon-instrumental value of the
proto-community of humankind generates strong neaéor the existence of some
universal network of basic rights, further reasgr@minded in basic rights’
instrumental value determine what the precise cartethese rights should be. Thus
the instrumental value of basic rights, as protsabé particular interests, needs or
aspects of autonomy, still plays an important noley picture: it determines which

particular (among the many possible) universal-camity-constituting rights are

3L For a related discussion of the difficulty tharp’ non-instrumental theories encounter when gryin
to specify the content of particular rights, sed Wéenar, ‘The Value of Rights’, in M. O'Rourke, gd
Law and Social JusticCambridge, Mass.: MIT Press 2005), pp. 179-209.
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justified. This ‘mixed’ approach strikes me asysidle: | do not seek to deny that
basic rights have instrumental value; | simply m®gthat basic rights also have non-
instrumental value. Theinstrumentalvalue can play the central role in determining

the rights’ precise content.

(VII) Conclusion

The picture sketched in this paper depicts baghtsias both non-instrumentally and
instrumentally valuable, their non-instrumentalueainhering in their role as binding
each person to each other person in a networkeéteéd normative relationships that
— together with other normative requirements aralaidable fellow-feelings —
constitutes the proto-community or proto-fellowsbfghumankind, their instrumental
value inhering in their role as protectors of mardar important interests or needs of

their holders (a role that determines their prectegent).

| have focused primarily on explaining basic rigimsn-instrumental value, because
this aspect of basic rights’ value has been ovkddd? Recognising this is essential
to a full understanding of the justification of lasghts. We should end by noting

that even if the proto-community-constituting aatbdeveloped in 8§(1V) and (V) is

%2 Recall §(1)’s discussion of the prevalence ofitistrumental approach.
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rejected, still my arguments in §(Il) have estdi®is that basic rights have non-

instrumental value — the question then will bexplain its nature and source.

33 Many of the ideas in this paper developed in disimns at the Universities of Catania, Edinburgh,
Glasgow, London, Sheffield and Stirling. | am efat to all who participated in these discussiars]
to the UK’s Arts and Humanities Research Councilffmding research leave to develop this work.
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